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8 March 2021

Dear Convener

The Committee Clerks were in contact with my officials on Friday afternoon and again today
following the Committee’s meeting and my letter to the Committee of the 5 March 2020
confirming the release of further legal documents on the Scottish Government website. The
clerks raised three specific questions.

My letter of 5 March confirmed that the Scottish Government does not hold formal minutes of
meetings with Counsel during the Judicial Review and, in response to the clerks’ follow-up
guestion, we have not identified any record of minutes having been prepared or previously
held by the Scottish Government. | asked officials to check what documents are available,
prioritising the meetings on 2 and 13 November 2018, which the Committee has highlighted.
Officials have identified a small number of contemporaneous email exchanges referencing
these meetings. This includes exchanges following the meeting on 2 November and emails
ahead of the meeting on 13 November 2018, attended by the First Minister and Permanent
Secretary. These exchanges make clear that the focus of the meetings was on discussing
and agreeing with external Counsel adjustments to the pleadings for the judicial review. |
have asked officials to urgently make necessary checks for compliance with court orders and
data notifications, and then to publish these email exchanges as soon as possible this week.
The process of adjustments to the pleadings is already set out in the timeline issued in
response to the Committee’s letter of 7 October 2020, and in the actual pleadings already
shared with the Committee.
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The Committee has asked about any external legal advice received after the Lord
Advocate’s note of 16:00 on 31 December 2018, which the Scottish Government has already
published in document LAO8. There are no further formal written notes from Counsel on 31
December 2018 or thereafter. As you would expect, there was extensive engagement

between Counsel and Scottish Government lawyers in preparing for the concession of the
case in early January 2019.

| hope this reply is helpful in response to the matters raised by the Committee.
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JOHN SWINNEY
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